PRODU CT AND RELATED SERVICES CONTRACY
Between
DES MOINES INDEPENDENT COMMUNITY SCHOOL DISTRICT (District} and

Contractor name: lowa Cubs Sports Turf Management
Contract No.: RFP7156 Sports Turf Management
Contractor Information

Contractor attests that it is an independent contractor solely responsible for the work performed
under this Contract. Contractor, its subcontractors, employees, and agents shall not be deemed
to be employees of the District. Contractor shall be responsible for all federal, state and local
taxed and all fees applicable to payments for services under this Contract,

Contractor Name
Address: One Line Drive

City, State, Zip: Des Moines, lowa 50309

Telephone: {515} 202-5120
Facsimile: {515} 243-5152

Ermail: caseys@iowacubs.com

Terms & Conditions
i. Term and Termination
This Contract becomes effective on 4/1/2015 unless earlier terminated as provided below, this

Contract shall continue through 3/31/18.

2. Detailed Description of Services / Statement of Work
As described in RFP7156 Sports Turf Management. See Exhibit A,

3. Payment Method
The District will process payments at the conclusion of each application cycle upon receipt of an
invoice detailing the service provided. In order for an invoice to be processed the service provided
must be accepted by the Director of Custodial Services, once approved by the Director the invoice
will be sent to the District’s Business & Finance department for processing. It will be the Director’s
responsibility to notify the contractor no later than five (5) business days after receipt of an
invoice if there are any problems regarding the provided service being invoiced. Both parties
agree to must mutually agree upon the corrective action required to satisfy the service deficiency.



3. Payment Method
The maximum total payment under this coniract is $263,084.00 for the base and alternate one
level of service for the contract period as per the attached RFP Proposal and any further written
amendments to the RFP for products and services provided by the Coniractor. This is a not- to-
exceed amount, and the District will not pay more than this amount unless specifically agreed to
inan amendment execuied by both parties. The District reserves the right to pay invoices using a
virtual or procurement card or pay through direct funds transfer.

4, Contract Documents
This Contract consists of these Terms and Conditions and the documents {"Exhibits”} attached
hereto and incorporated herein, listed below in descending order of precedence. A conflict in
these documents shall be resolved in the priority listed below with these Terms and Conditions
taking precedence over all other documents:
Exhibit A REP7156 {sent under separate mail)
Exhibit B General Terms & Conditions Located @hitp://www dmschools.org/wp-
content/uploads/2014/11/General-Terms-n-Conditions-New._pdf
Exhibit C Acknowledgement Form
Exhibit D Form of Propossl
Exhibit E, F Original Scope of Work, Aerial detail {sent under separate mail)

5. Payment Issues
a) Method of Payment: Unless otherwise specified in Section 3 above “Payment Method”, the

District shall pay Contractor no later than net 45 days upon invoice approval and acceptance

of provided service.

b} Payment on Early Termination: Upon termination pursuant to Section 13 Early Termination,

District shall pay Contractor as follows:

i if the District terminates this Contract for its convenience under Section 13 {a) or (b}, then
the District must pay Contractor for work performed before the termination date if and
only if Contractor performed in accordance with this Contract. District shall not be liable
for any direct, indirect, conseguential, or other damages or penalties. Termination by
District shall not constitute a waiver of any claim District may have against Contractor.

ii. If Contractor terminates this Contract under Section 13 {c) due to District’s breach, then
the District shall pay Contractor for work performed before the termination date if and
only if Contractor performed in accordance with this Contract.

iii. if District terminates this Contract under Section 13 (¢} or 13 {d) due to Contractor’s
breach, the District must pay Contractor for work performed before the termination date
less any setoff to which District is entitled and if and only if Contractor performed such
work in accordance with this Contract.

6. Cost Adjustments
Both parties agree that contacted prices shall be fixed for the contract period stated in Section 1
above, with the understanding the contract may be extended for and additional two year period
if mutually agreed upon by both parties and deemed in the best interest of the District.

7. independent Contractor Status
Both parties understand and agree that this Contract is not intended and shall not be construed
to create an employment relationship between District and Contractor, its officers, employees, or
agents. At all times under this Contract, Contractor and District are acting and performing as
independent contractors. Neither party has the authority to create any obligations for the other,
or to bind the other to any representation, statement or document.



8. Subcontract, Assignment
Contractor may not subcontract, assign, or otherwise transfer any of its interest, rights, or duties

under this Contract without the prior written consent of District. District may withhold such
consent for any or no reason. If District consents to an assignment or subcontract, then in addition
to any other provisions of this Contract, the Contractor shall require any permitted assign or
subcontractor {o agree in writing to be bound by all the terms and conditions of this Contract that
would otherwise bind Contractor. The parties agree that any such subcontracts shall be construed
as matters solely between the Contractor and its subcontractor and shall have no binding effect
on District, and the Contractor shall remain ultimately responsible to the District for the proper

performance of this Contract.

8. Successors in Interest
This Contract shall bind, and inure to the benefit of, the parties, their successors, and approved

assigns, if any.

8. No Third Party Beneficiaries
District and Contractor are the only parties to this Contract and are the only parties to enforce its

terms. Nothing in this Contract provides any benefit or right, directly or indirectly, to third persons
unless they are individually named in this Contract and expressly described as intended

beneficiaries of this Contract.

10. Other Contractors
District reserves the right to enter into other agreements for work additional or related to the

service provided under this Contract, and Contractor agrees to cooperate fully with these other
contractors and with the District. When requested by District, Contractor shall coordinate its
performance under this Contract with such additional or related work. Contractor must not
interfere with the work performance of any other contractor or District employees.

12. Nonperformance
As used in the Contract “failure to perform” means failure, for whatever reason, to deliver goods

and/ or perform work as specified and scheduled in this Contract. if Contractor fails to perform
under this Contract, then District, after giving ten {working) days written notice and opportunity
to cure to the Contractor, has the right to complete the work itself, secure the contracted goods
and services from other contractors, and or a combination thereof, as necessary to complete the
work. Both parties agree that Contractor shall bear any reasonable cost difference, as measured
against any unpaid balance due Contractor, for these substitute goods and services.

13. Early Termination
This Contract may be terminated as follows unless otherwise specified herein:

a) Mutual: District and Contractor may terminate this Contract at any time by written agreement.

b) District’s Sole Discretion: District in its sole discretion may terminate this Contract for any
reason on at least 30 days written notice to Contractor.

¢} Breach: Either party may terminate this Contract in the event of breach of Contract by the
other party. To be effective, the party seeking termination must give the other party written
notice of the breach, and its intent to terminate. If the breaching party does not entirely cure
the breach within 15 days of the date of receipt of the notice, the non-breaching party may
terminate this Contract at any time thereafter by giving a written notice of termination.



12, Early Termination

d) Contractor Licensing: Notwithstanding Section 13{c), District may terminate this Contract
immediately by written notice upon denial, suspension, revocation, or non-renewal of any
license, permii, or certificate that Contractor must hold to provide services under this Contract.

e} Furlough: District reserves the right 10 terminate or otherwise suspend this Contract if the
District’s 5chool Board determines that funding is insufficient to remain fully open and calls for
a District-wide furlough or similar temporary District reduction in operations. Any temporary
closure shall not affect amounts due Contractor under this Contract, subject 10 a pro-rated
adjustment for the reduction in services or need for goods during the furlough. In addition, if
funds anticipated for the products or services provided by Contractor become unavailable for
any reason, the District shall have the right to terminate this Contract.

14. Remedies

In case of Contractor breach and in addition to the provisions of this Contract, District shall be
entitled to any other available legal and equitable remedies.  In case of District breach,
Contractor’s remedy shall be limited to termination of the Contract and receipt of Contract
payments to which Contractor is entitled under this Contract.

15. Limitation of Liability and Exclusion of Certain Damages

Exclusion of Certain Damages: Except with respect to the security obligations under Section 24
and the indemnification obligations under Section 28, neither party will be liable to the other
party for any indirect, incidental, consequential, special or punitive damages arising out of or in
connection with this Contract, regardless of the form or cause of action or the alleged basis of the
claim, even if a party has been advised of the possibility of such damages.

16. Hours of Labor

Contractor will abide by all applicable laws concerning employment pay and overtime;

17. Errors

Contractor must perform any and all additional work necessary to correct errors in the work
required under this Contract, and the Contractor must do so without undue delays and without
additional cost to District.

18. Access to Records; Contractor Financial Records

Contractor agrees that District and its authorized representatives are entitled to review all
Contractor books, documents, papers, plans, and records, electronic or otherwise {"Records”),
directly pertinent only to this Contract for the purpose of making audit, examination, excerpts,
and transcripts. Contractor shall maintain all Records, fiscal and otherwise, directly relating to this
Contract in accordance with generally accepted accounting principles so as to document clearly
Contractor's performance.

Following final payment and termination of this Contract, Contractor shall retain and keep
accessible all Records for a minimum of six years, or such longer period as may be required by
law, or until the conclusion of any audit, controversy, or litigation arising out of or related to this
Contract, whichever date is later.




18. Work Performed on District Property
Contractor shall comply with the following:

a) Identification: When performing work on District property, Contractor shall be in full
uniform at all times. Uniforms must include shirt with attached Contractor company
identification. All such persons must also carry photo identification and must present it
to any District personnel upon request. If Contractor cannot produce such identification
or if the identification is unacceptable to District, District may provide at its sole
discretion, District-produced identification tags to Contractor, costs to be borne by
Contractor. If Contractor does not have a specific uniform for its emplovees, then
Contractor shall provide identification tags as described above and/or any other
mechanism the District in its sole discretion determines is required to easily and
appropriately identify Contractors.

b} Sign-in: I required by schools and other District locations, each day Contractor’s
employees are present on District property; those employees must sign into the location's
main office to receive an in-school identification/visitors tag. Contractor's employees
must display this tag on their person at all times while on District property.

¢} No Smoking: All District properties are tobacco-free zones; Contractor is prohibited from
using any tobacco product on District property.

d) No Drugs: All District properties are drug-free zones as enforced by the DMPD.

e) No Alcohol: No employee of the Contractor shall be permitted to possess, use, or be under
the influence of alcohol when performing work on District property or otherwise
providing services to the District.

f} No Weapons or Firearms: Except as provided by statute and District policy, all District
properties are weapons- and firearms-free zones; Contractor is prohibited from
possessing on its persons or in its vehicles any weapons or firearms while on District
property.

20. Unsupervised Contact with Students
"Unsupervised contact" with students means contact that provides the person opportunity and
probability for personal communication or touch with students when not under direct District
supervision. Contractor shall ensure that Contractor, any subcontractors, and their officers,
employees, and agents will have no unsupervised contact with students while on District property
or while performing services for the District. Contractor will work with District to ensure
compliance with this requirement. The Contractor shall comply with all restrictions under lowa law
regarding persons on the sex offender registry, and shall certify that no person who has been
convicted of a sex offense against a minor will be present on schoo! property or perform any work
for the District under the Contract. Contractor authorizes District {at its discretion) to obtain
information about Contractor and its history and to conduct a criminal background check, including
fingerprinting, and sexual registry, child abuse, and dependent adult abuse background checks of
any Contractor officers, employees, or agents who will be present on District property or perform
any work for the District. Contractor shall cause its employees and/or subcontractors, if any, to
authorize District to conduct these background checks. Contractor shall not permitany individuals
who do not meet the District’s standards for background checks to be present on school property
or perform any work for the District. Contractor shall be responsible all fees assessed by District
in processing the background check. District may deduct the cost of such fees from a progress or
final payment to Contractor under this Contract, unless Contractor elects to pay such fees directly.
The Contractor will be asked to sign an affidavit declaring that all employees of the Contractor or
sub-contractor have never committed a felony involving a minor. The Contractor will be held
responsible for the subcontractors employees in the same manner as if they were employed by

the Contractor.



21, Confidentiality

a) If District discloses any data to Contractor, Contractor shall return all such data to District
either upon District request at any time, or at the termination of this Contract.

b} Contractor shall have no title or ownership in the District’s, students’, or employee’ data
used within the Product or Work Product or otherwise under the Contract,

¢) Upon District request, Contractor shall provide any District data used in the Product or
Work Product in a flat-file format (format to be specified by District) free of charge, except
for the costs of media, shipping, and related costs,

d) If Contractor ceases operations, dissolves (whether or not under pankruplcy ot court
order), is acquired, assigns this Contract in whole or in part, or otherwise ceases to be the
responsible party for executing its obligations under this Contract, then Contractor shall
immediately notify District of the change in writing, in addition to fulfilling its other
obligations stated elsewhere in this Coniract.

e) Unless District provides written authorization to transfer custody of District’s data to
another party or otherwise dispose of District's data, Contractor shall provide to District
the data used within the Product or Work Product in a flat-file format and immediately
and permanently delete such data from its servers, databases, or storage devices.

f) All information and data provided by District to Contractor shall be considered
confidential. Contractor shall only use such information and data for the intended
purpose and shall not disclose any such information and data to any third party except as
may be required by law or permitted by this Contract.

22. Prohibits the re-disclosure of confidential student information

Except in very specific circumstances as described herein, Contractor shall not disclose to any other
party without prior consent of the parent/guardian-any information or records regarding students
or their families that Contractor may learn or obtain in the course and scope of its performance of
this Contract. Any re-disclosure of confidential student information must be in compliance with
federal, state, and locallaws, including but not limited to the Family Educational Rights and Privacy
Act. Contractor is not to re-disclose information without prior written notification to and written
permission of District. If District grants permission, Contractor is solely responsible for compliance
with the re-disclosure under law. Consistent with requirements, personally identifiable
information obtained by Contractor in the performance of this Contract must be used only for the
purposes identified in this Contract. Student information is also subject to the requirements in
Section 22.

23. Security
Any disclosure or removal of any District matter or property by Contractor shall be cause for
immediate termination of this Contract. Contractor shall bear sole responsibility for any liability
including, but not limited to attorneys' fees, resulting from any action or suit brought against
District as a result of Contractor's willful or negligent release of information, documents, or
property contained in or on District property. District hereby deems all information, documents,
and property contained in or on District property privileged and confidential.

24, Employee Removal
At District's request, Contractor will immediately remove any Contractor employee or
subcontractor from all District properties or from performing any services for the District in cases
where the District determines, in its sole discretion that removal of that employee is in the District's
best interests.



Z25. Compliance with Applicable Law
Contractor shall comply with all federal, state, and local laws applicable to public contracts, to the
work done under this Contract, and with all regulations and administrative rules estahblished

pursuant to those laws.

26. Non-discrimination Clause
Both parties agree that no person shall be subject to unlawful discrimination based on race; color;
creed; gender; age; religion; national origin; U.S. military veteran status; marital status; sexual
orientation; gender identity; disability; source of income; or political affiliation in programs,
activities, services, benefits, or employment in connection with this Contract. The parties further
agree not to discriminate in their employment or personne! policies.

27. Indemnification
a} Contractor shall defend, indemnify, and hold harmless ("Indemnification"} the District, its

officers, directors, employees, and agents from and against all liabilities, damages, losses,
expenses, claims, actions, or judgments (including attorney fees) recovered or made
against District for any damage, injury, or death to persons or damage to property caused
by the negligent or intentional acts or omissions of Contractor, its officers, employees,
agents, or subcontractors related to Contractor's performance under this Contract.
Contractor's Indemnification extends to conditions created by this Contract or based
upon violation of any statute, ordinance, or regulation. This provision is in addition to any
common law or statutory liability and indemnification rights available to District.
Contractor's indemnification of District shall not apply to damage, injury, or death to the
extent caused by the negligent actions of District, its officers, directors, employees, or
agents. District must promptly notify Contractor in writing of any such claim or demand
to indemnify and shall cooperate with Contractor in a reasonable manner to defend such
claim.

b) Contractor shall defend, indemnify and hold harmless District, its officers, directors,

agents, and employees from and against all claims, liabilities, damages, losses, expenses,
actions, or judgments (including attorneys’ fees) in connection with the allegation that
the Products or Work Product or that the District's use of the Products or Work Product
infringe or misappropriate the intellectual property rights of any third party. This
provision requires among other things that Contractor defend the District in any such
action,

Subject to the limitations of the lowa Law, District shall indemnify Contractor and its
officers, directors, employees, and agents from and against all liabilities, losses, expenses,
claims, actions, or judgments (including reasonable attorney fees) recovered or made
against Contractor for any damage, injury, or death to persons or damage to property
caused by the negligent or intentional acts or omissions of District, its officers, employees,
or agents related to District's performance under this Contract. This provision is in
addition to any common law or statutory liability and indemnification rights available to
Contractor. District's indemnification of Contractor shall not apply to damage, injury, or
death caused by the negligent actions of Contractor, its officers, directors, employees,
agents, or subcontractors. Contractor must promptly notify District in writing of any such
claim or demand to indemnify and shall cooperate with District in a reasonable manner
to defend such claim.



27, indemnification

d) In the event that it shall become necessary for either party o institute legal proceedings

gainst the other party for recovery of any amounts due and owning under the Contract,

is expressly agreed that the prevailing party in any such action shall be entitled 1o

recover from the non-prevailing party all costs related to such collection, including

reasonable attorney fees and all expert witness fees incurred during pre-suit collection

attempts, suit, and post judgment, appeal, or settlement collection, The obligations in
this Section shall survive termination of this Contract.

oo
o

28, Contractor Warranties

a) Contractor expressly warrants that Contractor and any approved subcontractors have all
of the rights, licenses, permits, qualifications, and consents necessary 1o

i. Perform Contractor's obligations hereunder,

ii. Assign the service under Section 19. Contractor expressly warrants that the
service or any intelligential property invoked does not infringe or misappropriate
the property rights of any third party.

b) Contractor expressly warrants that the work performed by it under this Contract will be
rendered using sound, professional practices and in a competent and professional
manner by knowledgeable, trained, and qualified personnel, the service will be in
accordance with the requirements as specified in RFP- Statement of Services.

29. Insurance

At all times while providing services under this Contract, Contractor shall maintain in force at
Contractor's expense insurance coverage at least equal to the value of this Contract and the
insurance coverage(s), as specified by the Request for Proposal Exhibit Az All policies of insurance
required herein shall be written by insurance companies licensed to conduct the business of
insurance in lowa, and acceptable to the District, and-shall carry the provision that the insurance
will not be cancelled or materially modified without thirty days (30) prior written notice to the
District. The certificates of insurance shall list the Des Moines Independent Community School
District as the additional insured for the specified project as outlined in this Contract.

30. Waiver; Severability

Waiver of any default or breach under this Contract by District does not constitute a waiver of any
subsequent default or a modification of any other provisions of this Contract. if any term or
provision of this Contract is declared by a court of competent jurisdiction to be illegal or in conflict
with any law, the validity of the remaining terms and provisions shall not be affected, and the rights
and obligations of the parties shall be construed and enforced as if the Contract did not contain
the particular term or provision held invalid.



31. Controlling Law; Venue.

Any dispute under this Contract or related to this Contract shall be governed by lowa law, and any
litigation arising out of the Contract shall be conducted in courts iocated in Polk County, lowa.

33. Amendments; Renewal

Any amendments, consents to ar waivers of the terms of this Contract shall be in writing and signed
by both parties. The parties may renew this Contract, as specified for additional term{s} by their
signed, written instrument,

34. Foree Majeure

Any delay or failure in the performance by either Party hereunder shall be excused if and to the
extent caused by the occurrence of a Force Majeure. For purposes of this Contract, Force Majeure
shall mean a cause or event that is not reasonably foreseeable or not otherwise caused by or under
the control of the Party claiming Force Majeure, including acts of God, fires, floods, explosions,
riots, wars, hurricane, sabotage, terrorism, vandalism, accident, restraint of government,
governmental acts, injunctions, labor strikes, other than those of Contractor or its suppliers, that
prevent Contractor from furnishing the materials or equipment, and other like events that are
beyond the reasonable anticipation and control of the Party affected thereby, despite such Party's
reasonable efforts to prevent, avoid, delay, or mitigate the effect of such acts, events or
occurrences, and which events or the effects thereof are not attributable to a Party's failure to

perform its obligations under this Contract,

35. Counterparts

The parties may execute this Contract in counterparts, each of which constitutes an original and
all of which comprise one and the same Contract. Counterparts may be delivered by electronic

means.

36. Entire Agreement

When signed by both parties, this Contract {and the attached exhibits) is their final and entire
agreement. As their final and entire expression, this Contract supersedes all prior and
contemporaneous oral or written communications between the parties, their agents, and
representatives. There are no representations, promises, terms, conditions, or obligations other
than those contained herein.

37. Notices

All notices or demands of any kind required or desired to be given by District or Contractor must
be in writing and shall be deemed delivered upon depositing the notice or demand in the United
States mail, certified or registered, postage prepaid, addressed to the respective party at the

addresses herein.



PRODUCT AMND RELATED SERVICES CONTRACT
Between
DES MOINES INDEPENDENT COMMUNITY SCHOOL DISTRICT {District) and

Contractor name: lowa Cubs Sports Turf

Contract No.: RFP7156 Sports Turf Management

1 HAVE READ THIS CONTRALT, INCLUDING ALL EXHIBITS. 1 CERTIFY THAT | HAVE THE AUTHORITY
TO SIGN AND ENTER INTO THIS CONTRACT ON BEHALF OF THE PARTY | REPRESENT AND AGREE TO
BE BOUND BY ITS TERMS.

CONTRACTOR DISTRICT
f g i ﬁ ’ f{f? " N
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Signature i Signature
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District Printed Name and T ile

Date

AL CORRESPONDENCE T0:

Mark Mattiussi / Purchasing Agent
Des Moines Public Schools

1915 Prospect Road

Suite 1200

Des Moines, lowa 50310
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Acknowledgment & Certification
fowa Cubs Sports Turf Management (“Company”) is providing services to the Des Moines Independent
Community School District (“District”) as a contractor, vendor, supplier, provider or sub-provider and/or
is operating or managing the operations of a contractor, vendor, supplier or provider. The services
provided by the Company may involve the presence of the Company’s employees upon the real property
of the District.
The Company acknowledges that lowa law prohibits a sex offender who has been convicted of a sex
offense against a minor from being present upon the real property of the District. The Company further
acknowledges that, pursuant to lowa law, a sex offender who has been convicted of a sex offense against
a minor shall not operate, manage, be employed by, or act as a contractor or volunteer at the District.
The Company hereby certifies that no one who is an owner, operator or manager of the Company has
been convicted of a sex offense against a minor. The Company further certifies and agrees that it shall
not permit any person who is a sex offender convicted of a sex offense against a minor to provide any
services to the District in accordance with the prohibitions set forth above.
The Company further certifies that the Company has completed a satisfactory background check on the
Company’s employees. The Company hereby agrees to provide the District with the Company’s
background screening procedures including specific context and infractions that are reviewed by the
Company. The District reserves the right to, but does not have the obligation to, conduct a District
background check on Company employees as determined by the District in its sole discretion. The District
reserves the right to restrict access of any Company employee upon the real property of the District if
such employee does not clear the District’s background check.
The District reserves the right, but does not have the obligation to, to audit the Company’s background
screening program at any time, whether announced or unannounced. The Company hereby agrees that
the Company shall, upon request, permit an authorized District representative to review background
screening records, including those of individual Company employees, in order to conduct a compliance
review, audit or investigation, to the fullest extent permitted by law.
The Company shall ensure that the provisions of this Acknowledgement and Certification are extended to
any and all subcontractors, consultants, or others the Company may engage if such engagement involves
their presence upon the real property of the District.
The Company understands and agrees that violation of any of the provisions of this Acknowledgement
and Certification shall constitute sufficient grounds for termination of any contract or subcontract without
damages or penalty to the District.
This Acknowledgment and Certification is to be construed under the laws of the State of lowa. If any
portion hereof is held invalid, the balance of the document shall, notwithstanding, continue in full legal
force and effect. In signing this Acknowledgment and Certification, the person signing on behalf of the
Company hereby acknowledges that he/she has read this entire document, which he/she understands its
terms, and that he/she not only has the authority to sign the document on behalf of the Company, but

has signed it knowingly and voluntarily.

i1



FOREM OF PROPOSAL
Exhibit D

Bosed upon the Scope of Services os well us the exhibits, pleose indicote your costs to perform the reguired servites. Your
proposal shull clearly stote olf of the costs assacioted with the sesvice requested. No other costs will beacrepted:

Service Required Cost per Year
Base Bid*: All High School Playing & Practice Fields {Exhibit B) $191,500.00
Alternate # 1*: All Middle High School Practice Fields (Exhibit C) $ 71,584.00
Alternate # 2*: All Middle High School Practice Figlds {Exhibit D) $ 75,890.00
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